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S-4306. 2

SENATE BI LL 6695

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senators Winstein and Kline

Read first tine 01/22/08. Referred to Conmmittee on Consuner
Protecti on & Housi ng.

AN ACT Relating to distressed hone transactions; anending RCW
61. 34. 020, 61.34.030, and 61.34.040; adding new sections to chapter
61. 34 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW®61.34.020 and 1988 ¢ 33 s 4 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) (("Pattern of equity skimmng" neans engaging tn a least three

£4))) An "act of equity skimm ng" occurs when:
(a)(i) A person purchases a dwelling with the representation that
the purchaser will pay for the dwelling by assum ng the obligation to
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make paynments on existing nortgages, deeds of trust, or real estate
contracts secured by and pertaining to the dwelling, or by representing
that such obligation will be assuned; and

(i1) The person fails to nake paynents on such nortgages, deeds of
trust, or real estate contracts as the paynents becone due, within two
years subsequent to the purchase; and

(ti1) The person diverts value from the dwelling by either (A
appl ying or authorizing the application of rents fromthe dwelling for
the person's own benefit or use, or (B) obtaining anything of value
fromthe sale or lease with option to purchase of the dwelling for the
person's own benefit or use, or (C) renobving or obtaining appliances,
fixtures, furnishings, or parts of such dwellings or appurtenances for
the person's own benefit or use without replacing the renoved itens
with itenms of equal or greater value; or

(b)(i) The person purchases a dwelling in a transaction in which
all or part of the purchase price is financed by the seller and is (A
secured by a lien which is inferior in priority or subordinated to a
lien placed on the dwelling by the purchaser, or (B) secured by a lien
on other real or personal property, or (C wthout any security; and

(i1) The person obtains a superior priority |loan which either (A)
is secured by a lien on the dwelling which is superior in priority to
the lien of the seller, but not including a bona fide assunption by the
purchaser of a loan existing prior to the time of purchase, or (B)
creating any lien or encunbrance on the dwelling when the seller does
not hold a lien on the dwelling; and

(iii1) The person fails to make paynents or defaults on the superior
priority loan within two years subsequent to the purchase; and

(iv) The person diverts value from the dwelling by applying or
aut hori zing any part of the proceeds from such superior priority | oan
for the person's own benefit or use.

(2) "Distressed hone" neans either:

(a) Adwelling that is in danger of foreclosure or at risk of |oss
due to nonpaynent of taxes; or

(b) Adwelling that is in danger of foreclosure or that is in the
process of being foreclosed due to a default under the terns of a

nor t gage.
(3) "Distressed hone consultant” means a person who:
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(a) Solicits or contacts a honeowner of a distressed hone in
witing, in person, or through any electronic or teleconmunications
medi um and nakes a representation or offer to performany service that

the person represents wll:
(i) Stop, enjoin, delay, void, set aside, annul, stay, or postpone

a forecl osure sale;

(ii) Qotain forbearance from any servicer, beneficiary, or
nort gagee;

(iii) Assist the honmeowner to exercise a right of reinstatenent
provided in the |loan docunents or to refinance a loan that is in
foreclosure or is in danger of foreclosure;

(iv) Qontain an extension of the period within which the honeowner
may reinstate the honeowner's obligation or extend the deadline to
object to a ratification;

(v) Obtain a waiver of an acceleration clause contained in any
prom ssory note or contract secured by a nortgage on a distressed hone

or contained in the nortgage;
(vi) Assist the honeowner to obtain a lIoan or advance of funds;
(vii) Save the honeowner's residence fromforeclosure;
(viii) Avoid or aneliorate the inpairnent of the honeowner's credit

resulting from the filing of an order to docket or a petition to
foreclose or the conduct of a foreclosure sale;

(ix) Purchase or obtain an option to purchase the honeowner's
residence within twenty days of an advertised or docketed foreclosure
sal e;

(x) Arrange for the honeowner to becone a | essee or tenant entitled

to continue to reside in the honeowner's residence;
(xi) Arrange for the honeowner to have an option to repurchase the

honeowner's residence; or
(xii) Engage in any docunentation, grant, conveyance, sale, |ease,

trust, or qgift by which the honeowner clogs the honeowner's equity of
redenption in the honeowner's residence; or
(b) Systemmtically contacts owners of property that court records,

newspaper advertisenents, or any other source denonstrate are in
foreclosure or are in danger of foreclosure.
"Di stressed hone consultant" does not nean a financial institution

that the honeowner is a custoner of or a nonprofit credit counseling
servi ce.
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(4) "Distressed hone consulting transaction” neans an agreenent
between a honeowner and a distressed hone consultant in which the
di stressed hone consultant represents or offers to performany of the
services enunerated in subsection (3)(a) of this section.

(5 "Dwelling" neans a single, duplex, triplex, or four-unit famly
residential building.

(6) "Financial institution" neans any federally or state chartered
bank or trust conpany, savings bank or savings and | oan association, or
credit union.

(7) "Foreclosure surplus transaction” neans any transaction having
the foll owi ng conponents:

(a) A honeowner assigns sone portion or all of the surplus proceeds
of a future foreclosure sale on the honeowner's distressed hone; and

(b) The consideration the honeowner receives for an assignnment
under (a) of this subsection, if any, is wrth less than the anmpunt of
the surplus proceeds.

(8) "Honeowner" neans a person who owns and occupies a dwelling as
his or her primary residence, whether or not his or her ownership
interest is encunbered by a nortgage, deed of trust, or other lien.

(9) "In danger of foreclosure" neans any of the foll ow ng:

(a) The honeowner has defaulted on the nortgage and, under the
terns of the nortgage, the nortgagee has the right to accelerate ful
paynent of the nortgage and repossess, sell, or cause to be sold, the
property:;

(b) The honeowner is at least thirty days delingquent on any |oan
that is secured by the property; or

(c) The honeowner has a good faith belief that he or she is likely
to default on the nortgage within the upcomng four nonths due to a
| ack of funds, and the honeowner has reported this belief to:

(i) The nortgagee;

(ii) A person licensed or required to be licensed under chapter

19. 134 RCW

(iii) A person licensed or required to be licensed under chapter
19. 146 RCW

(iv) A person licensed or required to be licensed under chapter
18. 85 RCW

(v) An attorney-at-I|aw
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(vi) A nortgage counselor or other credit counselor licensed or
certified by any federal, state, or |ocal agency; or

(vii) Any other party to a distressed hone consulting transaction.

(10) "Nonprofit credit counseling service" neans a nonprofit
organi zati on descri bed under section 501(c)(3) of the internal revenue
code, or simlar successor provisions, that is licensed or certified by
any federal, state, or |ocal agency.

(11) "Pattern of equity skinmm ng" neans engaging in at |east three
acts of equity skimmng within any three-year period, with at | east one
of the acts occurring after June 9, 1988.

(12) "Person" includes any natural person, corporation, joint stock
association, or unincorporated association.

NEW SECTION.  Sec. 2. Foreclosure surplus transactions are
decl ared unlawful and contrary to public policy. Any contract for a
foreclosure surplus transaction is voidable by the honeowner at any
tinme.

NEW SECTION. Sec. 3. (1) A distressed hone consulting transaction
nmust :

(a) Bein witing in at |east twelve-point font;

(b) Be in the sane | anguage as principally used by the distressed
property consultant to describe his or her services to the honmeowner.
If the agreement is witten in a |anguage other than English, the
di stressed property consultant shall cause the agreenent to be
translated into English and shall deliver copies of both the original
and English | anguage versions to the homeowner at the tine of execution
and shall keep copies of both versions on file in accordance wth
subsection (2) of this section. Any anbiguities or inconsistencies
bet ween the English | anguage and the original |anguage versions of the
witten agreenent nust be strictly construed in favor of the homeowner;

(c) Fully disclose the exact nature of the distressed hone
consulting services to be provided, including any foreclosure
reconveyance that may be involved and the total anount and terns of any
conpensation to be received by the distressed hone consultant or anyone
working in association with the distressed hone consultant;

(d) Be dated and signed by the honeowner and the distressed hone
consul tant;
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(e) Contain the conplete | egal nane, address, telephone nunber, fax
nunber, e-mail address, and internet address if any, of the distressed
property consultant, and if the distressed property consultant is
serving as an agent for any other person, the conplete |egal nane,
address, telephone nunber, fax nunber, e-nail address, and internet
address if any, of the principal; and

(f) Contain the following notice in bold face type and in at |east
fourteen-point font:

"NOTI CE REQUI RED BY WASHI NGTON LAW
TH S IS AN | MPORTANT LEGAL CONTRACT AND COULD RESULT IN THE LCSS OF
YOUR HOME.

Nane of distressed honme consultant . . . or anyone working
for him or her CANNOT guarantee you that he or she wll be able to
refinance your hone or arrange for you to keep your hone. Conti nue
maki ng nortgage paynents until refinancing, if applicable, is approved.

If you sign a promssory note, lien, nortgage, deed of trust, or
deed, you could | ose your hone and be unable to get it back."

(2) At the time of execution, the distressed property consultant
shall provide the honeowner with a copy of the witten agreenent, and
the distressed property consultant shall keep a separate copy of the
witten agreenent on file for at least five years following the
conpletion or other term nation of the agreenent.

(3) This section does not relieve any duty or obligation inposed
upon a distressed hone consultant by any other |aw including, but not
limted to, the duties of a credit service organi zati on under chapter
19. 134 RCW or a person required to be |icensed under chapter 19.146
RCW

NEW SECTION. Sec. 4. A distressed hone consultant has a fiduciary
rel ati onship with the honmeowner, and each di stressed hone consultant is
subject to all requirenments for fiduciaries otherw se applicable under
state | aw. A distressed hone consultant's fiduciary duties include,
but are not limted to, the follow ng:

(1) To act in the honeowner's best interest and in utnost good
faith toward the borrower, and not conprom se a homeowner's right or
interest in favor of another's right or interest, including a right or
interest of the distressed hone consultant;
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(2) To disclose to the honeowner all material facts of which the
di stressed hone consul tant has know edge that m ght reasonably affect
the honeowner's rights, interests, or ability to receive the
homeowner's i ntended benefit fromthe residential nortgage | oan;

(3) To use reasonable care in performng his or her duties; and

(4) To provide an accounting to the honmeowner for all noney and
property received fromthe honeowner.

NEW SECTION. Sec. 5. (1) A person may not induce or attenpt to
i nduce a honmeowner to waive the honeowner's rights under this act.

(2) Any waiver by a honeowner of the provisions of this act is void
and unenforceable as contrary to public policy.

NEW SECTION. Sec. 6. This act does not limt or replace the
Washi ngton common | aw doctrines of equitable nortgages and contract
unconsci onability.

Sec. 7. RCW®61.34.030 and 1988 c 33 s 2 are each anmended to read
as follows:

(1) Any person who wilfully engages in a pattern of equity skinm ng
is guilty of a class B felony under RCW 9A.20.021. Equi ty skimm ng
shall be classified as a level Il offense under chapter 9.94A RCW and
each act of equity skinmm ng found beyond a reasonabl e doubt or admtted
by the defendant upon a plea of guilty to be included in the pattern of
equity skimmng, shall be a separate current offense for the purpose of
determ ning the sentence range for each current offense pursuant to RCW
9. 94A.589(1) (a).

(2) Any person who knowingly enters into a foreclosure surplus
transaction with a honeowner, or who arranges or facilitates a
foreclosure surplus transaction for a honmeowner, is quilty of a class
B felony under RCW9A. 20.021. A foreclosure surplus acquisition shal
be classified as a level Il offense under chapter 9.94A RCW and each
act of foreclosure surplus acquisition found beyond a reasonabl e doubt
or admtted by the defendant upon a plea of quilty shall be a separate
current offense for the purpose of determ ning the sentence range for
each current offense pursuant to RCW9.94A. 589(1)(a).
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Sec. 8. RCW®61.34.040 and 1988 c 33 s 3 are each anmended to read
as follows:

In addition to the crimnal penalties provided in RCW 61. 34. 030,
the Ilegislature finds ((anrd—deelares)) that ((eguty—skimmng
substantially—affeets)) the practices covered by this chapter are

matters vitally affecting the public interest((-

..... e i N vig L on—o ROW19 86 020

the purpose of applying chapter 19.86 RCW A violation of this chapter
IS not reasonable in relation to the devel opnent and preservation of
business and is an unfair nethod of conpetition for the purpose of
applying chapter 19.86 RCW

NEW SECTION. Sec. 9. Sections 2 through 6 of this act are each
added to chapter 61.34 RCW

--- END ---
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